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THE SAN JOAQUIN GRANT:
WHO OWNED THE COMMON LANDS?
A HISTORICAL-LEGAL PUZZLE
MALCOLM EBRIGHT

No QUESTION HAS SO perplexed both historians and lawyers as
the one addressed in this study: under Spanish law who owned the
common lands of a community land grant?l The United States
Supreme Court purportedly applied Spanish law in a landmark
case involving the San Joaquin land grant in Rio Arriba County
when it determined that the Spanish government owned these
lands. 2 The Supreme Court's decision was based on scanty Spanish
legal authorities and did not take into account the long history of
the Castilian land-owning pueblo.
This study will examine this and other data not brought to the
Supreme Court's attention, indicating that the New Mexico community land grant owned its common lands. The problem will be
approached using the San Joaquin grant as a case study. Before examining the history and adjudication of the San Joaquin grant, a
summary of the antecedents of the New Mexico community land
grant should help to put this problem in context.
The New Mexico community land grant was a direct descendant of the Spanish pueblo, which in turn can be traced back to
Roman times. The word "pueblo" as used in Spain (and to some
extent New Mexico) has multiple meanings. In New Mexico its primary usage was in reference to the villages of sedentary Indians.
In Spain, however, the word refers both to a place (a village,
together with its outlying lands) and to the people who live at that
place. Thus it has both geographical and human connotations. A
man born in a pueblo is referred to as a "son of the pueblo" (hijo
del pueblo). 3
0028-6206/82/0 I 00-0005 $2.20/0
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As Spain regained control of her land from the Moors, the pueblos were of strategic importance, as fortified centers holding the
land against the Moors and as colonizing centers from which to
plant new settlements. This importance made it possible for the
pueblos to gain control, by grant from the king, of areas surrounding the pueblo administered according to local custom rather than
by codified law. 4
These lands of the Spanish pueblo were divided into several
classes according to their use. The monte (Latin montis, mountain), low quality pasture land because it was mountainous and
covered with trees and brush, was used primarily for gathering
wood and acorns. The prado (pratum, meadow) was high quality
pasture, often irrigated. The dehesa (defensa, enclosed) was fenced
pasture land., The ejido (exitus, exit) was a multipurpose piece of
land just outside the pueblo (at its exit), which was used as a
threshing floor, a garbage dump or for keeping stray animals.
These lands of the people were called tierras concegiles (lands of
the council) and were usually used in common. 5
The tierras concegiles provided the means of maintaining a selfsufficient community; they were the keystone of its economic and
social life. When the Americas were colonized, the institution of
common lands was transplanted to New Spain. 6 In New Mexico,
these lands were often simply called ejidos 7 or-as in the case of
the San Joaquin grant-pastos (pastures) and abrevaderos (watering places). B Other New Mexican land grant documents refer to
"montes" and "agua',' as additional names for the common
lands. 9
Besides the right to use the common lands, the settlers on a community land grant in New Mexico received allotments of land for
a house lot and an irrigable garden plot. These were treated as
private property and could be sold after the four-year possession
requirement was satisfied. l 0
The San Joaquin grant followed the usual pattern of a New Mexico community land grant. The history of this grant, however, is
replete with contradictions and controversies. II Even the name of
the grant is open to question. San Joaquin is used here because
those living in the villages on the grant have always referred to it
by this name. But on the official records of the U.S. Court of Pri-
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vate Land Claims the grant is called the Canon de Chama grant.
Ironically, this name presaged the fate of the grant, which was
held by that court in 1894 to include only the allotted lands in the
Chama River canyon, surveyed in 1901 as containing a mere
1,422 acres. (The entire community grant, including the common
lands, contained almost half a million acres.)IZ
The confusion as to the name of the grant starts with the original grant documents. When Francisco Sala.zar petitioned for the
grant in 1806-along with thirty other prospective settlers-he referred to it as "el Canon del Rio de Chama." Alcalde Manuel
Garcia de la Mora also used this name in his report to the governor on the propriety of making the grant. But when Governor
Joaquin Real Alencaster made the grant, he provided that the first
settlement on the grant be called San Joaquin del R'io de Chama,
presumably in honor of his name saint. This nam~ stuck,. for in
1808 when Alcalde Garcia de la Mora made his report on the
ceremony in which he delivered possession of the land to the
grantees (whose number had now increased to thirty-nineChe
stated: "I proceeded to the Chama River canyon, called ·San
Joaquin." 13
_
Governor Alencaster's granting decree made it clear that this
was to be a community grant with individual allotments and common lands to be used jointly by the settlers for grazing and watering their animals and for gathering wood, herbs, and other
resources of the land. The decree provided that each settler receive
a plot of land "capable of being planted with the equivalent of
three cuartillas l4 of wheat[,) . . . three alinudes l5 of corn,
another three of beans, and of having erected on them a small
house with a garden." The remaining lands were designated as
common lands. Alferez Salazar l6 received a double allotment of
land as poblador principalI 7 and was appointed justice for the
community.
The boundaries were designated as: the Cebolla River on the
north, the Capulin (mountain) on the south, the boundary of the
Martinezes on the east, and the cejita blanca (little white ridge) on
the west. IS The boundary of the Martinezes referred to the Piedra
Lumbre grant, a private grant made to Pedro Martin Serrano in
1766,19 and the boundaries on the north and south were clearly
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defined natural landmarks, but the western boundary call was not
as clear and was destined to cause a great deal of controversy after
the United States occupation of New Mexico.
There was never a serious question as to the validity of the San
Joaquin grant nor
, as to its nature as a community grant. The main
question that U.S. officials asked in connection with its adjudication was about its size. In 1861, when approximately four hundred of the grantees and their heirs petitioned the surveyor general
of New Mexico for confirmation of the grant, it was estimated at
184,320 acres. 20 But when surveyed in 1878, it turned out to contain 472,736 acres. 21
Surveyor General George Washington Julian 22 rendered the first
report recommending rejection of the common lands of the San
Joaquin grant in 1886. 23 Before that, the grant had been recommended for confirmation twice, once by Surveyor General James
K. Proudfit in 1872, before the grant had been surveyed,24 and
again in 1880 after the official survey showed how much land was
encompassed within the grant boundaries. 25
The latter recommendation for approval was unusual, for prior
to the establishment of the Court of Private Land Claims, the only
government official authorized to investigate the validity of land
grants was the surveyor general. Thereafter, Congress either confirmed, rejected, or failed to act regarding the surveyor general's
recommendation. But in the case of the San Joaquin grant the
House Committee on Private Land Claims requested more information from the secretary of the interior concerning the grant. 26
Commissioner J. A. Williamson replied in a letter dated 20 May
1880 in which he recommended that the grant be confirmed in its
entirety.27
The first inkling of the government's position against the confirmation of the common lands is found in Julian's supplemental
report of 1886. Until Julian arbitrarily reversed the presumptions
that had been in favor of land grant claimants,28 a community
land grant, including its common lands, was presumed to be valid
if there was a town or community within the grant as of 1846. 29 In
his report on the San Joaquin grant, Julian did not provide any
theory to support his opinion regarding the ownership of the common lands, but merely stated that it was not the alcalde's intent to

EBRIGHT: SAN JOAQUIN GRANT

9

transfer title to the common lands to the grantees. 30 This was contrary to the language used by Alcalde Garcia de la Mora (after
reciting the boundaries, he stated that the unaJlotted land was "for
their pastures and watering places, with a view to the coming of
other settlers and the increase of families. . ."). 31 So Julian probably thought that he needed a more substantial basis to justify the
rejection of millions of acres of common lands in New Mexico
community grants. 32
In 1887 the surveyor general set about establishing his theory
that the Spanish government retained the title to the common
lands. He sent investigators to San Miguel County to search for
evidence in the deed books in Las Vegas to support his view about
the Las Vegas grant. 33 Although funds for this investigation ran
out before Julian's theory could be documented, Matthew Reynolds, the U.S. attorney for the Court of Private Land Claims,
picked up the thread when he prosecuted the government's case
against the San Joaquin grant before the U.S. Supreme Court.
The government did not assert Julian's theory of retained title to
the common land~ in the government of Spain, however, until
after the Court of Private Land Claims had limited its confirmation of the San Joaquin grant to the allotted lands in the Chama
River canyon: Until the appeal to the Supreme Court, the government's attack on the grant was limited to an attack on the boundaries; the Claims Court's rejection of the common lands was not
supported by any legal theory.
Even before Julian submitted his report of 1886, a protest
against the 1878 survey of the grant was filed in his office by a
group that claimed that the survey of the grant had improperly included their lands. 34 The U.S. government was in a delicate position regarding the survey because one of the U.S. attorney's key
assistants, Will M. Tipton, was a member of the survey crew.
Later Tipton prepared a memorandum stating that he had not
agreed with the survey and had refused to sign the required oath.
although he had supervised the chaining (measuring) of most of
the land and had written the rough notes. Tipton then made the
shocking statement that the affidavits of the witnesses, which
pointed out the landmarks serving as boundaries, were forged. 35
These witnesses had been furnished by the speculators who
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had purportedly acquired the San Joaquin grant. One wonders
whether some of the deeds upon which their claim to ownership
was based were not also forgeries. Instead of pursuing this inquiry,
however, the government investigators set about procuring witnesses to establish the forgeries relating to the boundaries and
witnesses to testify to what they considered to be the true boundaries. 36
The most questionable boundary was the western one, the cejita
blanca. Apparently there were two such landmarks: one was the
continental divide, which was used in the survey of 1878; the
other was in the Chama River canyon near the San Joaquin settlement of 1808, some fifteen miles to the east of the continental
divide. When the San Joaquin grant was adjudicated before the
Court of Private Land Claims, most of the testimony at the trial
centered on the question of which cejita blanca was called for in
the original grant. 37 This point was considered so important by the
government that it took the deposition of two witnesses before
Chief Justice Wilbur F. Stone prior to trial, a procedure seldom
followed before the Claims Court. One of the witnesses, General
Jose Maria Chavez, testified that the continental divide was the
true western boundary and that a monument had been erected
upon it. 38 Strangely enough Chavez was not called to testify at the
trial for the claimants.
The testimony about the location of the boundaries of the San
Joaquin grant is important because the case was argued by the
government on the theory that if the grant were valid, its extent
should be determined by the locations of these boundaries, not by
the location of the allotments, as the court eventually decided.
This was how the court understood the issues at the trial, for the
only questions the judges asked were about the exterior boundaries. No testimony was taken concerning the location of the allotments; thus, the decision limiting the size of the grant to these
individual allotments was entirely an afterthought. 39
The United States Supreme Court affirmed the decision of the
Court of Private Land Claims on two grounds. First, the decision
of Justice Fuller reviews the title papers and concludes, in language reminiscent of Surveyor General Julian's report of 1886,
that the alcalde did not intend to transfer title to the common
lands to the grantees. Fuller writes that "reference is indeed made
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to the use of the lands within the out-boundaries for pastures and
watering places, but this did not put them out of the class of public
lands, and . . . no title was conveyed." He then cites the Sandoval case,40 which was decided on the same day as the San Joaquin grant case, and says that "we have just held . . . that as to
all unallotted lands within exterior boundaries where towns or
communities were sought to be formed, as in this instance, the title
remained in the [Spanish] government for such disposition as it
might see proper to make."41
The theory of these cases was that if the Spanish-and then the
Mexican-g~vernment owned the common lands, the United
States (and not the heirs of the San Joaquin grant) inherited that
ownership as successor sovereign. The question of the ownership
of the common lands has both legal and historical implications.
The Supreme Court purported to decide this question without all
the historical facts before it, so a legal and historical distortion
resulted. Subsequent historians like Ralph Emerson Twitchell,
writing on questions of Hispanic land tenure, have quoted these
and other similar cases instead of engaging in independent
research on the ownership of the common lands of a community
land grant. 42
Besides missing the historical fact of the Castilian land-owning
pueblo that took root in New Mexico,43 the Supreme Court was not
made aware of additional legal and historical authorities that bear
on the question. The lands 'owned by the Castilian pueblo were
generally distinguished from the lands owned by the king. Crown
lands that had not been granted to individuals or communities
were called tierras realengas or tierras baldias. In sixteenthcentury Castile, the monarchs followed a policy of protecting the
lands of the pueblos-the tierras concegiles. Numerous laws were
enacted to safeguard the tierras concegiles from usurpation by the
nobility, by municipal officials, or by ordinary citizens. 44
An extremely important point concerning the tierras concegiles
was not mentioned in the San Joaquin litigation. While both the
tierras baldias and the tierras concegiles fell into the broad
classification of public domain, civil law countries like Spain had
two classes of public domain: the public domain proper, which
was owned by the sovereign, and the private domain which was
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owned by communities and municipalities. The former was the
tierras baldias and the latter was the tierras concegiles. The importance of this distinction is that under international law, which
the Claims Court was supposed to follow, the public domain
passes to a successor state when there is a change of sovereignty
(as when New Mexico was occupied by the United States), but the
private domain is retained by the communities and municipalities
just as the private property of individuals is retained by its
owners. 45 This well-established rule could have disposed of the question of ownership of the common lands of the San Joaquin
and other community land grants. But it was overlooked, by the
lawyers and by the judges.
Also overlooked were three types of Spanish law germane to the
issue: codified law, commentaries on codified law, and Spanish
custom. The foremost Spanish code, which was still in effect at the
time of the U.S. occupation of New Mexico, was Las Siete Partidas. Partida 3, titulo 28, deals with the Spanish concept of ownership. Titulo 28, ley 9, spells out the ownership of pueblo lands
by the community:
the things which belong separately to the commons of cities or
towns are the exidos, the forests and pastures, and all other similar
places which have been appropriated and granted for the common
use of each city or town. 46
.

The Recopilacion de Leyes de los Reynos de las Indias dealt with
the procedural problems of forming settlements in the Americas,
but had little to say about the substantive law concerning ownership of property; these matters were covered in earlier codes like
Las Siete Partidas, which was specifically made applicable to the
Americas. 47 The Mexican Colonization Law of 1824 and the regulations issued under that law in 1828 were the first comprehensive
legislation regarding New Mexico land grants. Article 2 of the
1824 law recognized the traditional owriership of the common
lands by the pueblo when it stated:
the object of this law is those lands of the nation, not being private
property nor belonging to any corporation or pueblo, and can
therefore be colonized [emphasis added].48
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There were numerous Spanish law codes, but none was truly
comprehensive. Instead of providing that later ones would supercede earlier ones, Spanish officials allowed them to overlap and
duplicate one another. For this reason it was necessary for legal
scholars to synthesize and summarize the authorities on various
points of law. Most often cited and considered the leading authorities are the works of Mariano Galvan-Rivera and Joaquin
Escriche.
Galvan's primary work, Tierms y Aguas, which was attached as
an appendix to Escriche's authoritative Diccionario Razonado de
Legislacion y furisprudencia, aptly summarizes the situation
regarding the ownership of the common lands of a community
land grant:
they [the kings] had to cede to the communities of America and to
their councils . . . a certain portion of lands, so that people
would come for the maintenance and betterment of the land, making use of the pastures and tillable lands. . . . These lands they immediately named according to their kind, ownership and use: concejiles. . . .49

The third type of Hispanic law, custom and usage, is the most
important. Since there were few law books or lawyers in New
Mexico prior to American occupation, disputes about land ownership were settled in traditional ways, which were considered binding and accepted by all sides. 50 Though falling under the
classification of customary law, this litigation was usually written
down and was characterized by a formality somewhat amazing
considering the frontier setting in which it took place. The parties
were often adept at the use of argumentation and persuasive techniques generally reserved to trained lawyers. 51
In the case of the San Joaquin grant such a dispute occurred at a
time when New Mexico had the closest thing to a formal judicial
system prior to the United States occupation. 52 The details of this
litigation are of interest historically, showing how the traditional
system of customary law operated and shedding light on the history of the San Joaquin grant. Also of interest here is the effect of
this lawsuit on the question of ownership of the common lands.
For under the international law doctrine of acquired rights, a
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determination by a former government of the validity and nature
of the property rights of its citizens is binding on the successor
government (the United States).53 The Mexican government made
such a determination as a result of this litigation.
The dispute began in 1828 when Alcalde Jose Maria Ortiz gave
a groiJp of settlers possession of allotments along the Gallina
River, at its confluence with the Rio Chama. Alcalde Ortiz apparently realized that since the allotments of 1828 on the Gallina
were within the boundaries of the San Joaquin grant and were
without the sanction of those grantees, they could be justified only
by attacking the original allotments made by Alcalde Garcia de la
Mora in 1808. This Ortiz did by deciding on his own that a provision in the San Joaquin grant for returning the original title papers
to the governor, for deposit in the archives, had not been complied
with. 54
.
Alcalde Pedro Ignacio Gallegos, who was the head of the ayuntamiento of Abiquiu, sided with the San Joaquin settlers and
ordered the Gallina settlers off the hmd. Then, in 1832, Jose de
Jesus Chacon, leader of the Gallina group (he was the son of one of
the original grantees who had sold his interest in the grant),55 petitioned Governor Santiago Abreu, seeking a declaration that the
actions of Alcalde Gallegos were illegal, appealing to the governor
as one "who knows the alcaldes of the territories very well and
that many times they avail themselves of our ignorance to commit arbitrary acts. . . ." Chacon stated that he and his fellow
settlers had raised crops on the land they were claiming, a fact he
said he could prove by the tithe collector. 56 The governor referred
the petition to the asesor (attorney general), Antonio Barreiro,
a lawyer who the central government in Mexico City sent to act as
a one-man judicial system for the province of New Mexico. 57
Barreiro notified Abreu that he had already been approached by
Alcalde Gallegos and had told him to form an expediente, as he
could not decide the matter on the basis of a simple communication. 58 So the governor conveyed the wishes of the asesor to
Alcalde Gallegos for the second time. 59
Again Gallegos tried to circumvent Barreiro's request. Instead
of forming an expediente, he purported to decide the controversy
himself, stating: "I declare the possession. . . given by. . . Ortiz
of the lands on the Gallina River. . . not legal." This was true, he
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said, because the title papers had not been certified by the alcalde,
certified copies given to the parties, and the original returned to
the governor in Santa Fe to be deposited in the archives. 60
Again Barreiro patiently but firmly explained in detail what he
meant by his order to Alcalde Gallegos to form an expediente:
Salazar, Chavez and the other complainants [leaders of the San
Joaquin settlers], must present you a written statement in which
they should set forth plainly and simply the facts relating to their
possession and the right which they believe they have to the lands
which they claim; of this statement you will give a copy to Chacon,
Garcia, Duran and Contreras [leaders of the Gallina settlers], in
order that they also may give an idea of the right which they claim,
basing it upon whatever they believe to be right, but they must express it clearly and briefly. . . .

A copy of the Gallina reply statement was to be given to the San
Joaquin settlers, who were to respond to it within six days. This
statement was to be delivered to the Gallina settlers, who then had
another six days to reply. Alcalde Gallegos was then asked to
assemble these statements, two from each side, and forward them
to Asesor Barreiro for his decision, which ultimately would determine the validity of the San Joaquin grant. 61 Barreiro's minute
specificity as to what he required as a proper expediente did not
leave room for any further evasions by Alcalde Gallegos.
The first statement of the San Joaquin settlers argues that their
possession was legal and that the possession given by Alcalde
Ortiz to the Gallina settlers was not legal because it was within the
limits of the San Joaquin grant and had not been appro~ed by the
Territorial Deputation. 62 The first statement of the Gallina people
raises two new points: that the allotments made by Alcalde Ortiz
were made with the knowledge of the governor, Jose Antonio
Chavez, and that the San Joaquin grantees should have protested
in 1828 when the allotments were made. They close their brief
with a bit of overstatement, charging that the San Joaquin settlers
"want to enjoy our property without the labor of reclaiming these
far off lands which we have improved with our blood . . . notwithstanding that we are so poor that to procure an axe or a hoe
we would pledge our persons. . . . "63
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The second statement of the San Joaquin group focuses on this
last remark. It singles out Mateo Garcia as not being as poor as
stated but rather owning land in Abiquiu sufficient to support a
large family and a tract in EI Rito "from which he fills a granery
every year." Next it says, as to the work done by the Gallina group
on the land, that it is "nothing more than to yoke a pair of oxen
and go along planting their seeds." As to the delay in making their
protest, it states that two of their group did in fact protest to
Alcalde Ortiz at the time of the Gallina allotment of 1828, but he
would not hear them. Finally the San Joaquin settlers reveal that
their work in making the ditch to obtain water for irrigating the
San Joaquin fields, when they were put into possession in 1808,
was very great, notwithstanding the fact that their efforts were unsuccessful. This probably explains why some of these settlers
joined the settlement on the Gallina. 64
At this point in the proceedings much of the argument advanced
had degenerated into name-calling and flowery rhetoric in spite of
Barreiro's admonition to both sides to express themselves plainly,
simply, and briefly. The final statement of the Gallina settlers
complains that "now we see only rights usurped, justice delayed
and ourselves burdened with costs we can ill afford to bear. "65
Barreiro now had the expediente he had requested. He was acting as a sort of "Supreme Court of New Mexico" when he
rendered his decision, which cut through the verbiage of the expediente to the heart of the matter. That the original grant document
was not in the archives, he said, did not make the grant invalid. In
Barreiro's words, "the possession given at the Canon de San
Joaquin del Rio de Chama is legal, because even if there be any requisite lacking, it is not an essential requisite, but one of pure formality."66
The final step in this litigation was taken when Alcalde Gallegos
executed this decision on 10 May 1832. He announced that anyone who considered himself to have any right to an allotment of
land on the Gallina should appear on that day. Three citizens
chose not to: Mateo Garcia, Tomas Chacon, and Tomas Salazar.
Jose Maria Chavez, senior regidor of the ayuntamiento of Abiquiu,67 was appointed to notify these three that by failing to appear they had forfeited any right to an allotment. Alcalde Gallegos
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pointed out in his report that neither Garcia nor Chacon would
have been entitled to an allotment anyway because Garcia had
sold his interest in the grant, and Chacon's father had sold their
rights.
Those who did show up at Gallina that day in May received
suertes 68 of 1SO varas-fifty varas of irrigable land and one hundred varas of uncultivated land. Most of the eighteen settlers who
received allotments at Gallina in 1832 had also received allotments in 1808 at the village of San Joaquin. 69 Among those receiving allotments in 1832 were the children of the deceased Francisco Salazar. 70
The allotments in 1832 at Gallina, about five miles from the
original village of San Joaquin, demonstrate that the Mexican
government viewed the ownership of the San Joaquin grant differently than did the United States Court of Private Land Claims
and the Supreme Court, which held that only the allotments of
1808 were valid and that the rest of the land within the grant
belonged to the U.S. government.
But the historical as well as the legal facts show that the lands
outside the village of San Joaquin were as much a part of the grant
as were the allotments of 1808. Alcalde Gallegos's report on the
repartimiento proceedings makes this conclusion clear:
I, having caused the grant made by the governor, Don Joaquin de
Real Alencaster, to be read in the presence of all, . . . ascertained
that the lands of the Gallina River were and are within the limits of
the grant, and' . . . that the lands that were not partitioned at the
time when possession was given[,] remained for the children that
might be born to the settlers. 71

The epilogue to this litigation was a decision by a commission of
the Territorial Deputation in 1833, based on a claim by those dispossessed by the 1832 allotments, led by Mateo Garcia. The committee reaffirmed the decision of Asesor Barreiro when it refused
to even hear the claim, stating that the land in question had already been the subject of litigation. 72 It is significant that the commission of 1833 found that the lands on the Gallina River, outside
the area confirmed by the Court of Private Land Claims, were not
public lands, as held by the Claims Court, but were private. prop-
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erty. Garcia was not daunted by this second decision upholding
the San Joaquin grant in its entirety. In 1834, he arranged a trade
with ex-Alcalde Gallegos for the land that Gallegos had received
as his fee for performing the repartimiento of 1832. 73
This litigation indicates that the Mexican government considered the entire San Joaquin grant-not just the allotments of
1808-to be owned by the settlers and not by the government. The
common lands, like the Castilian tierras concegiles, belonged to
the community, and the fact that the Mexican government still
exercised some control over them through the making of additional allotments did not mean that this land was public domain.
Even in the case of private land grants, alcaldes often made allotments, for example, dividing the land among heirs upon the death
of th~ owners. 74
Furthermore, the acquired rights doctrine dictates that Barreiro's decision and that of the commission of 1833 should be conclusive on the question of the ownership of the common lands.
These decisions, added to the long history of community land
ownership in Spain and in New Mexico, suggest that the traditional view of common land ownership, as expressed by Twitchell,
needs to be revised.
NOTES
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